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Telescourt v Commonwealth [1991] FCA 205; (1991) 29 FCR 227

COMPTROLLER-GENERAL OF CUSTOMSv. 4@ LEGO B AUSTRALIA PTY LIMITED

No. NG 591 of 1996
LOCKHART, BRANSON, EMMETT JJ
Sydney

6 May 1997

IN THE FEDERAL COURT OF AUSTRALIA )
)

NEW SOUTH WALESDISTRICT ) No. NG 591 of
REGISTRY 1996

)
GENERAL DIVISION )

ON APPEAL FROM THE ADMINISTRATIVE APPEALSTRIBUNAL

COMPTROLLER-GENERAL OF

BETWEEN: CUSTOMS

Applicant
¢aLEGO mp» AUSTRALIA PTY LIMITED
AND:

Respondent

CORAM: LOCKHART, BRANSON, EMMETT JJ
PLACE: SYDNEY
DATED: 6 May 1997

MINUTES OF ORDER
The Court ordersthat:
1. Thedecision of the Administrative Appeals Tribunal of 12 July 1996 be set aside.
2. There be substituted for that decision, a decision affirming the decision of the Applicant of 15 August 1990.
3. The Respondent pay the Applicant's costs.

NOTE: Settlement and entry of ordersisdealt with in accordance with Order 36 of the Federal Court Rules.
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I N THE FEDERAL COURT CF

AUSTRALI A )
)
NEW SOUTH WALES DI STRI CT ) No. NG 591 of
REGQ STRY 1996
)
GENERAL DI VI SI ON )

ON APPEAL FROM THE ADM NI STRATI VE APPEALS TRI BUNAL

COMPTROLLER-GENERAL OF

BETWEEN: CUSTOMS

Applicant

4aLEGO mp» AUSTRALIA LIMITED
AND:

Respondent

CORAM LOCKHART, BRANSON, EMMETT JJ
PLACE: SYDNEY
DATED: 6 MAY 1997

REASONS FOR JUDGVENT

LOCKHART J.

I have had the benefit of reading the reasons for judgnment of Emmett J with which | agree. | also agree with the orders proposed
by his Honour.

I certify that this page is a true copy of the reasons for judgnment herein of the Honourable Justice Lockhart.
Associ at e:

Dated: 6 May 1997

IN THE FEDERAL COURT OF AUSTRALIA )
)

NEW SOUTH WALESDISTRICT ) No. NG 591 of
REGISTRY 1996

)
GENERAL DIVISION )
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ON APPEAL FROM THE ADM NI STRATI VE APPEALS TRI BUNAL

COMPTROLLER-GENERAL OF

BETWEEN: CUSTOMS

Applicant

4@ LEGO mp» AUSTRALIA LIMITED
AND:

Respondent

CORAM: LOCKHART, BRANSON, EMMETT JJ
PLACE: SYDNEY
DATED: 6 MAY 1997

REASONS FOR JUDGVENT

BRANSON J.

I have had the benefit of reading the reasons for judgnment of Emmett J with which | agree. | also agree with the orders proposed
by his Honour.

| certify that this page is a true copy of the reasons for judgnment herein of the Honourable Justice Branson.
Associ at e:

Dated: 6 May 1997

IN THE FEDERAL COURT OF AUSTRALIA )
)

NEW SOUTH WALESDISTRICT ) No. NG 591 of
REGISTRY 1996

)
GENERAL DIVISION )

ON APPEAL FROM THE ADM NI STRATI VE APPEALS TRI BUNAL

COMPTROLLER-GENERAL OF

BETWEEN: CUSTOMS

Applicant

¢aLEGO mpy AUSTRALIA PTY LIMITED
AND:

Respondent
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CORAM: LOCKHART, BRANSON, EMMETT JJ
PLACE: SYDNEY
DATED: 6 May 1997

REASONS FOR JUDGVENT

EMMVETT J

These proceedings arise out of a dispute between the Respondent ("<3 Lego = Australia") and the Chief Executive Oficer of
Custons ("the Applicant") concerning the nmanner in which custons duty should be charged on the inportation from Denmark of goods
descri bed as scal e nodel assenbly kits, construction sets or constructional toys, toys representing aninmals and other toys in
sets. The dispute relates specifically to the manner in which the goods shoul d be val ued

@ Lego = Australia is a distributor of the goods in Australia. A related corporation of @ Lego = Australia (”<3 Lego =
Overseas") exports the goods from Denmark and inports the goods into Australia. The goods are delivered to @ Lego B Australia in
Australia on a consignnent basis and are stored at the prem ses of @ Lego B Australia. At the time of i mportation, the goods are
the property of @ Lego EP Overseas. They remain the property of @ Lego B Overseas until they are bought by @ Lego B Australia
from 4@ Lego B> Overseas for the pur pose of subsequent sal e by @ Lego B Australia to buyers in Australi a.

The Leqi sl ati ve Franewor k

Section 159(1) of the Custons Act 1901 ("the Act") provides that the value of inported goods for the purposes of any act inposing
custons duty is their "customs value". The Collector, as defined in section 8(1)(a) of the Act, is required to deternine that
custons val ue in accordance with the subsequent provisions of section 159

Section 159 establishes a succession of alternative nethods of determ ning custons value. The primary nethod is specified in
section 159(2) which requires determ nation of "transaction value". Under section 159(3), where the Col |l ector cannot deternine
transaction value, then "identical goods value" is to be adopted. If neither transaction value nor identical goods val ue can be
determ ned then "simlar goods value" is to be determ ned. The nethods subsequently specified in section 159 are "deductive

(contemporary sal es) value", "deductive (later sales) value", "deductive (derived goods sal es) value" and "conputed val ue". Were
none of those values can be determned, "the fall back value" is to be adopted. Sections 161 to 161G set out the detail ed nethods

by which each of those values is to be determn ned

The Applicant originally acknow edged that the transaction value could not be adopted and contended that the custons val ue shoul d
be determ ned as the fall back value by reference to the price actually charged for the goods by @ Lego B> Overseas to 4@ Lego B
Australia. The Applicant demanded paynent of duty from 4@ Lego B Australia in accordance with that contention

@ Lego B Australia di sputed the Applicant's contention and, while conceding that the fall back value was appropriate, originally
contended that the fall back value should be determined by reference to the price charged by it to buyers in Australia. The duty
demanded was therefore paid by @ Lego = Australia under protest. @ Lego E> Australia then applied, pursuant to section 29(1) of
the Administrative Appeals Tribunal Act 1975, to have reviewed by the Adm nistrative Appeals Tribunal, the decision of the
Applicant to demand payment of duty in accordance with the Applicant's contention.
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Before the Tribunal, the stance of both parties changed. Neither contended primarily for the fall back val ue. Rather, the

Appl i cant contended for the transaction value and @ Lego B Australia contended for the deductive (contemporary sal es) val ue or
the deductive (later sales) value. The Tribunal decided that the decision under review by it should be set aside and the custons
duty of the goods in question should be deternined as specified in section 161C or section 161D of the Act, nanely, the deductive

(contenporary sal es) value or the deductive (later sales) val ue.

The Applicant, pursuant to section 44 of the Admi nistrative Appeals Tribunal, appeals fromthat decision, seeking an order that
the decision be set aside and a declaration that the appropriate value for custons val ue purposes is the transaction val ue under
section 161(1) of the Act or, alternatively, an order affirmng the original decision of the Applicant or, alternatively, an order
that that the matter be remtted to the Tribunal for redeterm nation according to | aw.

Thus, the Applicant now contends that section 159(2), inmporting section 161(1), is the appropriate provision for the determ nation
of custons value for the goods. Section 159(2) provides as follows:

"Where a Collector can determne the transaction value of inported goods, their custons value is their transaction value."

Under section 161(1) the transaction value of inported goods is an anmobunt derived by reference to the price in their "inport sales
transaction" as defined. That termis defined in section 154(1), relevantly for present purposes, as meaning,

"(a) where there was one, and only one, contract of sale for the inportation of the goods into Australia entered into before they
becane subject to Custons control and it was also a contract for their exportation froma foreign country - that contract;

and i ncl ude:

(e) any other contract, agreement or arrangenent relating to the contract of sale referred to in paragraph (a)... that a Collector
determnes is so closely connected with that contract and to the goods of the subject of that contract that together they forma
singl e transaction;"”

@ Lego = Australia, on the other hand, now contends that custons val ue of the goods should have been determ ned by the Collector
in accordance with section 159(5) or section 159(6) which respectively inport the provisions of sections 161C and 161D of the Act.
Both sections require calculation of value by reference to the price of conparable goods sold in "the reference sale or sales".
Reference sale is defined in ternms of a "contenporary sale" (in the case of section 161C) or a "later sale" (in the case of
section 161D).

There is only one material difference between sections 161C and 161D. In the former, the value is calculated by reference to a
sal e of conparabl e goods made at about the sane tine (as that expression is defined in the Act) as the inportation of the rel evant
goods. The latter involves a calculation of value by reference to a sale of conparable goods during the 90 days that began on the
day of inportation of the relevant goods. O herw se, the scheme of sections 161C and 161D is the sane. Accordingly, reference wll
be made hereafter only to the detailed provisions of sections 159(5) and 161 relating to "contenporary sale". The sane
observations will be applicable to the term"later sale"

The definition of "contenporary sale" requires that the sale nust be a sale:

"(a) at about the sane tinme as the tinme of inportation of the inported goods;
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(b) at the first trade |level at which the conparabl e goods were sold after their inportation
(c) in circunstances where, in the opinion of the Collector, the purchaser of the conparabl e goods
(i) was not, at the time of the sale, related to the vendor of the conparable goods; and
(ii) did not incur any production assist costs in relation to the conparabl e goods; and

(d) that was, in the opinion of the Collector, a sale of a sufficient nunber of units of conparable goods as to permt an
appropriate determination of their price per unit."

@ Lego B Australia relies upon sal es of identical goods nmade to retail ers by @ Lego B Australia at about the same tine as the
time of inportation of the goods in question. The Applicant contends, however, that, if section 159(2) and section 161(1) are not
appropriate, sections 159(5) and 161C are equally inappropriate because criteria (b) and (c) set out above are not satisfied in

relation to any sales sought to be relied upon by & Lego = Australi a.

Both parties accepted before this Court that, if section 161 is held to be inappropriate (contrary to the Applicant's contentions)

and sections 161C and 161D are held to be inappropriate (contrary to @ Lego > Australia's contentions), custons val ue would be
"fall back value", determ ned in accordance with section 159(10). Section 159(10) inports section 161G of the Act which provides
that "the fall back value" is:

"such value as a Collector determ nes, having regard to the other methods of valuation under this Division in the order in which
those nmethods woul d ordinarily be considered under section 159 and of (sic) such other matters as the Coll ector considers
rel evant "

The Tribunal's Reasons

The first basis upon which the Applicant seeks to inpugn the decision of the Tribunal is that the Tribunal failed to satisfy the
requirenments of section 43(2B) of the Administrative Appeals Tribunal Act. That section provides that where the Tribunal gives in
witing the reasons for its decision, the reasons nust include its findings on material questions of fact and a reference to the
evi dence or other material on which those findings where based.

The Applicant acknow edged the restraint that has been urged in relation to the ground of failing to conply with Section 43(2B)
(see Mnister for Immigration and Ethnic Affairs v Wi Shan Liang [1996] HCA 6; (1996) 185 CLR 259 at 271-272 and Col | ector of
Custons v Pozzolanic Enterprises Pty Limted [1993] FCA 456; (1993) 43 FCR 280 at 286-287). Reliance was placed, however, on the
proposition that it is an error of law for the Tribunal to breach its duty under section 43(2B) (see Dornan v Riordan [1990] 24
FCR 564 at 573- 574, Australian Tel ecommuni cations Conmi ssion v Barker [1990] FCA 489; (1990) 12 AAR 490 at 492, Tel escourt v
Commonweal th [1991] FCA 205; (1991) 29 FCR 227 at 234 and Conm ssioner of Taxation v Gsborne [1990] FCA 362; (1990) 26 FCR 63 at
65) .

Before the Tribunal, the Applicant contended that the arrangenent, whereby goods were exported from Denmark and inported into

Australia by @ Lego B Overseas and placed in @ Lego B Australia s warehouse on consi gnment, was such that a contract of sale in
respect of the goods existed prior to their inportation and prior to their becom ng subject to custons control. Accordingly, there
was an "inmport sales transaction", within the meaning of the definition of that termin section 154 of the Act. The Applicant

contended that the practice which applied as between @ Lego B Australia and 4@ Lego B Overseas indicated that there was an
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obligation on the part of @ Lego B Australia to buy the inported goods from 4@ Lego B Overseas and an obligation on the part of
@ Lego B Overseas to sell those goods to @ Lego B Australia.

The conpl aint by the Applicant before this Court is that, whereas the Tribunal accepted that there is a "contractual arrangement”
bet ween ¥ Lego B Australia and 4@ Lego = Overseas, the Tribunal did not explain its conclusion that the existence of that
arrangenent did not |ead the Tribunal to conclude that there was a "contract of sale" for the inmportation of the goods into
Australia. It was contended that that was a deficiency in the Tribunal's reasoning anbunting to a failure to conply with section 43
(2B) of the Administrative Appeals Tribunal Act.

The Applicant's conplaint is that the Tribunal, in its reasons, nerely stated a series of facts but gave no reasons for concl uding
that those facts did not lead to a finding that there existed a contract for sale before the goods becane subject to Custons
control. Counsel for the Applicant contended that the facts found by the Tribunal were "intractably neutral”™ as to its conclusion
that there was no inport sales transaction within the neaning of that termas defined in the Act.

It was suggested that there were three possibilities, nanely:

(a) the Tribunal took the view that because there was a consignment, that is the end of the matter
(b) the Tribunal failed to accept the distinction between an agreenent to sell and a sale

(c) the Tribunal read the docunents and gave thema particular interpretation

It was conceded that, in the |ast case, there would have been no error. On the other hand, it was contended that, in the first two
cases there woul d have been error which woul d have been capabl e of review

Counsel for the Applicant referred to evidence given before the Tribunal concerning the practice which had applied as between

@ Lego B Overseas and @ Lego B Australia for some time. The contention was that, notwithstanding the terns of the
correspondence between those conpanies, on all of the evidence as to the continuous course of dealing between @ Lego B Over seas
and @ Lego E> Australia, there was a pre- existing obligation on the part of @ Lego B Australia to buy and on the part of

@ Lego = Overseas to sell prior to the inportation of the goods into Australia.

The Tribunal nade findings of fact concerning the exchanges of correspondence between @ Lego B Overseas and @ Lego B Australia
and the practice which had been adopted between @ Lego B Australia and 4@ Lego B> Overseas for some tine. The correspondence does

not support in any manner a conclusion that there was a contract of sale in existence between @ Lego B Australia and @ Lego B
Over seas before goods becane subject to custons control. Mreover, there is no finding by the Tribunal to the effect the
"arrangenent” was as contended for by the Applicant.

The correspondence nmakes clear that the goods are received in Australia by @ Lego EP Australia as bailee and that property in the
goods remains at all tines vested in @ Lego B> Overseas. @ Lego B Overseas is entitled to renove any quantity of the goods from
the warehouse of 4@ Lego B Australia and agrees to pay fees for the storage of the consignment. The exchange of correspondence
refers to the possibility that @ Lego B Australia may w sh to purchase goods from 42 Lego B Overseas and provides that if

@ Lego B Overseas agrees to sell any goods certain terns and conditions will apply to that purchase and sal e

The difficulty with the Applicant's contention is that it would have been necessary for the Tribunal to nake findings as to the
ef fect of the course of conduct which would have rendered the witten correspondence a sham The contention was never put to the
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Tribunal and there was certainly no finding to that effect.

It was said by the Applicant that the Act recogni ses the distinction between a "sale" and a "contract of sale", as is evident from
a conparison of the expression "contract of sale" in the definition of "inport sale transaction" in section 154 and the words
"sale" or "sold" in section 161C. Reference was nade to a nunber of texts (for exanple Hel nore, Commercial Law and Persona
Property in NSW 10th ed., (Law Book Conpany, Sydney, 1992) at page 141 and Hal sbury's Laws of England , 4th ed., vol.12
(Butterworths, London, 1975) at paragraphs 636-638 in support of the distinction. It was contended that the reasons given by the
Tribunal left open the possibility that the Tri bunal nmay not have accepted the distinction. If not, that would have been an error
of law which would be reviewable by this Court.

The Applicant relied on the proposition that the fact that the goods in question were inported on consignnent is not inconsistent
with the existence with a pre-inportation contract of sale. It was said that goods delivered to another "on approval" (with a view
to the other purchasing the goods if satisfactory) are delivered on consignnent. So are goods delivered to another on "sale or
return® (with a viewto the other selling the goods in the course of trade or returning themto the consignor if not sold within a
gi ven period). Reference was nade to the definition of "consignnent” in Butterworths Australian Legal Dictionary (Butterworths
Sydney, 1997).

There is, however, nothing in the reasons of the Tribunal to suggest that the Tribunal failed to recognise the distinction between
a "contract of sale" and "sale". The question is not whether one could have, at the sane tine, a contract of sale and an

i mportation on consignment but whether there was, as a matter of fact and law, a contract of sale in existence prior to

i mportation.

In the absence of a finding that the correspondence did not represent the true arrangenent between the parties, it is apparent
that the Tribunal's conclusion was that the arrangement between the parties was governed by the correspondence. The findings of
fact set out in the Tribunal's reasons are consistent only with a conclusion that there was no contract of sale in existence
before the inportation of the goods into Australia. The findings made by the Tribunal denonstrate that the only meaning which can
be given to the Tribunal's reasons is that the Applicant's contention concerning any pre-existing obligations was rejected

Accordingly, the Tribunal found that there was no inport sales transaction as defined in section 154. The first basis upon which
the Tribunal's decision is inpugned nust therefore be rejected.

Applicability of Sections 161C and 161D

The second basis on which the Tribunal's decision is inpugned relates to its conclusion as to the applicability of sections 161C
and 161D. A question arises as to the neaning of paragraph (b) of the definition of " conparable sale". The Tribunal concluded, in
relation to the question, that:

"the first trade level sale is the first sale by an inporter, whether or not that person is identical with the exporter, or by a
trader taking title fromthe exporter/inporter, to an unrelated buyer after inportation" (enphasis added)

Before this court, @ Lego B> contended that the expression "at the first trade level" signified a transaction which had a

"tradi ng" character. Since the "internal" sale between @ Lego B> Overseas and @ Lego B Australia was not of that character, it
was not a transaction which was relevant to paragraph (b) of the definition of "contenporary sale" in section 161C(2).

Accordingly, it was perm ssible to have regard to the next sale which occurred after inportation, nanely, the sale by @ Lego =
Australia to a buyer in Australia.

Rel i ance was placed by the Tribunal on an observation nade by Wlcox J. in @ Lego B Australia Pty Ltd v Paraggio (1993) 44 FCR
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151 at 158 that:

"the initial step is to take the price obtained for the goods at the first armis length trade sale after inportation."(enmphasis
added)

The Tribunal concluded that the insertion of the enphasised words "arm's |length" had the effect of reflecting the true neaning to

be given to the phrase "sale at the first trade level". In essence that conclusion was adopted by @ Lego B> Australia before this
court.

In supporting that conclusion, @ Lego B Australia attached significance to the explanatory nenmorandumto the Custons and Excise
Legi sl ation Amendnent Bill (No. 2) 1987 which inserted the relevant provisions into the Act. The nmenorandum contai ns a statenment
to the effect that the new provisions were designed to give effect to Australia's obligations under the Agreenent on

I mpl ementation of Article VII of the General Agreement on Tariffs and Trade ("the GATT Val uati on Agreenent") to which Australia is
a signatory.

Article VI1 of the General Agreement on Tariffs and Trade provides that the value for custons purposes of inported merchandi se
shoul d be based on the "actual value" of the inported nerchandi se on which duty is assessed, or of |ike nmerchandi se, and should
not be based on the value of merchandi se of notional origin or on arbitrary or fictitious values. It provides that "actual val ue"
shoul d be the price at which such or like merchandise is sold or offered for sale in the ordinary course of trade under fully
conpetitive conditions. However, when the actual value is not ascertainable in accordance with those principles, the value for
custons purposes shoul d be based on the nearest ascertai nable equival ent of such value (see paragraphs 2(a), 2(b) and 2(c) of
Article VI1).

Article 5 of Part | of the GATT Val uati on Agreenent was also relied on by @ Lego = Australia in support of the concl usion
reached by the Tribunal. Article 5 relevantly provides as follows:

"1(a) If the inported goods or identical or simlar inmported goods are sold in the country of inportation ..... , the custons val ue
of the inported goods under the provision of this Article shall be based on the unit price at which the inported goods or
identical or simlar inported goods are so sold ..... at or about the tine of the inportation of the goods being valued, to

persons who are not related to the persons fromwhomthey buy such goods .....

A note to article 5 provides that the term"unit price at which .... goods are sold...... means the price at which the greatest
nunber of units is sold in sales to persons who are not related to the persons fromwhomthey buy such goods "at the first
commercial level after inmportation at which such sales take place".

Those provisions support a contention that the object of the exercise in determ ning custons value is to ascertain, not the

hi ghest possible value so as to maxi m se duty, but the actual val ue of goods. @ Lego B Australia argued that the provisions
indicate that the phrase "sale at the first trade level" was intended to signify a transaction at arms length. It was said that

that supports the contention that the sale to @ Lego B Australia by @ Lego B> Overseas should be i gnored and the next sale
adopt ed.

The contention of % Lego B Australia was that, because of the relationship between @ Lego B Overseas and 4@ Lego = Australi a,
the price agreed as between those parties was not a reliable indication of the price at which the goods or |ike goods are sold or
offered for sale in the ordinary course of trade under fully conpetitive conditions. The best evidence of that value, it was

argued, was the price for which goods were actually sold by @ Lego B Australia in transactions entered into at arm s | engt h.

Having regard to the requirenents of paragraph (c) of the definition of "conparable sale", it is unlikely that the word "trade"
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was intended to refer to the relationship between the vendor and the purchaser. It is not possible to justify the insertion of
words of qualification such as those enphasised in the extract fromthe Tribunal's reasons set out above, particularly when there
follows i Mmediately an express reference to transactions between related parties. The comment by Wlcox J was nmade in a totally
different context from and could not be taken to be a considered observation in relation to, the question presently under

consi deration. No reasons were given by himto justify the insertion of the words "arnms | ength".

It is by no neans clear what is intended by the phrase "at the first conmercial level" used in the GATT Val uati on Agreenent which
becane "at the first trade level"” in the definition of "contenporary sale". It is curious why the word "trade" was substituted for
the word "comercial" when giving effect, in the definition of "contenporary sale", to the note to Article 5 to which reference is
made above. A trade |level, however, is likely to signify the level in the distribution process involving goods. There are
different |levels at which transactions involving the sale of goods take place. The npost obvious distinction is between a sale at
whol esal e l evel and a sale at retail level. There will, however, be other levels in many cases

Thus, there may be different levels of distributor interposed in the process between sale by nmanufacturer and sale to the ultimte
consuner. Each might be considered a | evel at which a sale takes place. That suggests that the expression trade |evel was intended
to be descriptive of the level of commerce at which the transaction of sale takes place. Thus, the first level at which conparable
goods are sold after inportation mght be frominporter to distributor. Aternatively, it mght be fromdistributor to retailer.
VWhich is relevant in any case might depend upon who is the owner of the goods at the tinme of their inportation

In the present case, the first level at which the goods in question are sold is frominporter to distributor, nanely, from 4@ Lego

B Overseas to @ Lego B Australia. That is the first trade | evel at which conpar abl e goods are sold after their inmportation
However, the requirenment in paragraph (c) of the definition of contenporary sale is not satisfied in this case because the

purchaser of the conparabl e goods, nanely, & Lego = Australia, is related to the vendor of the conparabl e goods, nanely, @ Lego
B Overseas. Accordingly, section 161C woul d not be applicabl e.

It was al so suggested by @ Lego B Australia that the desired result woul d be achieved by readi ng each of paragraphs (a), (b),
(c) and (d) of the definition of conparable sale together. The result would be that one | ooks for a sale:

"at the first trade level ... in circunstances where ... the purchaser ... was not ... related to the vendor ...".

It was argued that such a construction is supported by the "and" separating paragraphs (c¢) and (d). However, that does not follow.

The word "and" is quite equivocal in the position in which it appears and the readi ng suggested by @ Lego B Australia is not
open on the | anguage used in the section.

In addition it was said by @ Lego B Australia that the approach of reading "sale" in the preanble of the definitions as being
qualified separately and i ndependently by each of paragraphs (a), (b), (c) and (d) cannot be inplemented in respect of section 161D
(2)(d) because of the om ssion of the word "that" at the beginning of the paragraph. As a matter of syntax, the word "that" shoul d
appear at the beginning of paragraph (d) of the definition in section 161D if each paragraph is to be read separately and

i ndependently. In fact, it has been omtted from paragraph (d) of the definition of "later sale" in section 161D(2).

The difficulty for this contention is that the word "that" nust then be ignored in the definition of "contenporary sale" in
section 161C(2), since it is clear that the two definitions should be symetrical. Thus, the argunent is based on attaching
significance to what is clearly a clerical error in the legislation and it should be rejected.

It follows fromall of the above that neither section 161C nor section 161D is directly applicable in the present case.
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Fal | Back Val ue

It is therefore necessary for value to be determ ned in accordance with section 161G The contention of the Applicant was that
under section 161G the Coll ector should have regard first to section 161 and there was no reason why the adoption of section 161
by anal ogy would not lead to an appropriate value. The Applicant contended, therefore, that it was appropriate to | ook at the

price payable for the goods by @ Lego B> Australia to 4@ Lego B Overseas. @ Lego B Australia, on the other hand, contended that
regard should be had to the nmethod of valuation in sections 161C and 161D and that regard should accordingly be had to the price

payabl e by Australian buyers to @ Lego = Australi a.

The Tribunal did not need to decide the question because of the view which it adopted in relation to section 161C and section
161D. Nevertheless, it indicated that, if it were to decide the matter under section 161G for "the sane reasons that render the
transaction value nethod inapplicable on the first traverse of the sections, section 161 is not appropriate in applying section
161G'. The Tribunal also indicated that sections 161C and 161D "woul d be apposite and would enable the [Applicant] to deternine a
fall back val ue of goods having regard to those nethods of val uation".

Section 161G provides that the fall back value of inported goods is to be such value as a Collector determ nes having regard to

the matters referred to in the section. The Coll ector must have regard to "the other methods of valuation under this division in
the order in which those nethods would ordinarily be considered under section 159". Section 159(2) requires that the transaction

val ue nmethod be adopted if the Collector can determ ne the transaction value. Thus, in effect, section 161G requires regard to be
had first to the transacti on value nmethod of val uation

The Tribunal did not state any reasons for concluding that the Collector would have been in error in having regard to the
transaction value nmethod of valuation in determ ning a value under section 161G other than to say that, for the reasons which it
had earlier detailed, it did not consider that the transaction value nmethod was appropriate in the circunstances. If that was
meant to indicate that the transaction value could not be determined in the circunstances of the present case, that is correct.
The transaction val ue net hod cannot be deterni ned because there is no inport sales transaction involved as that termis defined in
section 154. By definition, the transaction value nethod is not applicable where section 161G is being applied.

However, no reason was stated by the Tribunal as to why the Collector could not determine a value having regard to that nethod. In
the absence of the application of section 161H to which reference is nmade bel ow, no reason has been advanced as to why the
Col I ector should not have had regard to the transaction value nmethod in determ ning a value under section 161G In so far as it
concluded that it was not open to the Collector to determine the value under section 161G by having regard to the transaction

val ue nmethod, the Tribunal erred. As indicated above, that is, in effect, what the Collector originally did although, in the
Tribunal and before this Court, the Applicant advanced different contentions based on the prinmary applicability of section 161

The di spute under consideration involves, in a sense, an anomal ous reversal of roles between @ Lego B Australia and the
Applicant. So much was conceded by counsel for the Applicant. Section 161H provi des a nmechani sm whereby transaction value is not
to be the basis for determ ning customs val ue under section 161 where a Collector is satisfied that the purchaser and the vendor

of inported goods were rel ated persons and considers that the rel ati onship may have influenced the price of the goods. Odinarily,
therefore, one mght expect that the Applicant would reject section 161 in circunstances where an inporter would be contending for

the application of section 161.

Section 161H(2) provides that where a Collector is satisfied that the purchaser and the vendor of inported goods were, at the tine
of a relevant inport sales transaction, related persons and the Collector considers that that relationship may have influenced the
price of the goods, the Collector is required, by notice to the purchaser, to advise the purchaser of the view that the Collector
has formed of the possible effect on the price of the goods of the relationship and the fact that, because of that view the
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Col l ector may be required to decide that the transaction value of the goods cannot be determ ned.

Section 161H(3) provides that, on the expiration of the period specified in such a notice, the Collector is to be taken, unless
the purchaser has satisfied the Collector that a rel ationship between the purchaser and the vendor did not influence the price of
the goods, to be unable to determine the transaction value of the goods. Under section 161H(1) a Collector nust not determ ne the
transaction value of inported goods if the Collector has, in accordance with section 161H(3) decided that the transaction val ue of
t he goods cannot be deternined.

It may be significant that the touchstone for exclusion of the transaction value under section 161H(3) is that the Collector is
satisfied that the rel ati onship between vendor and purchaser has influenced the price of the goods. There is no requirenent that
the Collector be satisfied that the price has been influenced downwards rather than upwards.

In contrast, the subsequent provisions of section 161H are concerned with exclusion of the transaction value where the price at

whi ch goods are sold or the price for which services in respect of the goods were provided is different fromthe price which would
normal |y be paid. The transaction value nmethod is excluded in such a case unless the Collector is satisfied that the price
di fference was not designed to obtain a reduction of, or to avoid, duty.

Thus, it nmay be that if the price agreed as between a related vendor and purchaser is artificially high, it would be appropriate
for the Collector to take steps under section 161H(2). Had such steps been taken in the present case, it is possible that @ Lego

B Australia may have wi shed to satisfy the Collector that the rel ati onship between @ Lego B Australia and €@ Lego B Over seas
did in fact influence the price of the goods, albeit by influencing the price upwards. In such circunstances, it may be possible
that section 161H(1) would operate to prevent a Collector fromdeterm ning the transaction value of goods.

By anal ogy, one woul d expect that regard could be had to the possible operation of section 161H in having regard to the
transaction value nmethod even in circunstances where there was not, as there was not in this case, an inport sales transaction in
relation to the goods. Those considerations may suggest that it would be inappropriate to have regard to the price payabl e by

@ Lego B Australia to 4@ Lego B Overseas and that, accordingly, the transaction val ue nethod may not have been the appropriate
method to apply, with nodification, under section 161G On that basis, it may have been arguable that, by the application of
section 161H, reliance on the transaction nethod shoul d have been excl uded

That, however, was not the basis upon which the matter has been approached by @ Lego B Australia. @@ Lego B Australia has
contended sinply that section 161C or section 161D should be applied directly or that, in the application of section 161G the
met hods specified in those sections should be had regard to for the purposes of determning fall back val ue. Those contentions do
not answer the Applicant's argunment that regard could be had to the transaction value nethod in deternining a value under section
161G

Concl usi on

In the circunstances, the appropriate relief appears to be to set aside the decision of the Tribunal and substitute for it a
decision affirmng the original decision of the Applicant. That decision was to deternmine a value as custons val ue by having
regard to the transaction value nethod. That method assumes that the "actual value" of the goods is the price charged for the
goods by the inporter. In the absence of the application of section 161H, that assunpti on cannot be shown to be inappropriate.

I certify that this and the preceding twenty one pages are a true copy of the Reasons for Judgnment of his Honour Justice Emett.

Associ at e:
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