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Administrative Appeals Tribunal

DECISION AND REASONS FOR DECISION [2011] AATA 281

ADMINISTRATIVE APPEALS TRIBUNAL )

) No 2009/3404
TAXATION APPEALS DIVISION )
Re CLOTHING IMPORTER
Applicant
And COMMISSIONER OF TAXATION
Respondent

DECISION

Tribunal Senior Member S E Frost
Date 29 April 2011
Place Sydney

Decision If the parties do not consider that the formal decision of the Tribunal, in the
light of these reasons, should be to affirm the objection decision under
review, then they should indicate that to the Tribunal within seven days of
publication of these reasons. !n the absence of any such indication, the
decision of the Tribunal will be to affirm the objection decision under
review.

...................... 1) I
S E Frost
Senior Member

© Commonwealth of Australia (2011)



CATCHWORDS

. TAXATION AND REVENUE — GST — supplies made to Australian cusfomers on a “delivered
duty paid” basis — whether supplies are connected with Australia

A New Tax System (Goods and Services Tax) Act 1999 ss 9-5, 9-25 and 13-5

REASONS FOR DECISION

29 April 2011 Senior Member S E Frost

INTRODUCTION

1. GST is payable on “taxable supplies”. To be a “taxable supply” a supply must
be, among other things, “connected with Australia”.

2. The applicant in this case carries on business in North America and
elsewhere, but not in Australia. It has no premises in Australia. It has no employees
in Australia. It has no bank accounts in Australia. 1t has no business infrastructure
of any kind in Australia. Nevertheless, the Commissioner of Taxation claims that the

applicant has made supplies that are “connected with Australia”.

3. The supplies in question are supplies of goods. The goods have been
manufactured, overseas, by the applicant. The Commissioner says that when the
applicant supp_!ies the manufactured goods to its Australian customers, it is making a
supply that “involves the goods being brought to Australia”. That, together with the
fact that the applicant imports the goods, is enough (according to the Commissioner)

to make the supplies “connected with Australia”.

4, If the Commissioner is right, then because the other elements of a “taxable

supply” are satisfied, the supplies will be subject to GST.

THE RELEVANT LAW

5. According to s 9-5 of the A New Tax System (Goods and Services Tax) Act
1999:



You make a taxable supply if:
(a) you make the supply for "consideration; and

(b the supply is made in the course or furtherance of an ‘enterprise that you
“carry on; and .

(c)  the supply is "connected with Australia; and
(d)  you are ‘registered, or ‘required to be registered.

However, the supply is not a “taxable supply to the extent that it is "GST-free or "input
taxed. : ‘

(Original emphasis.)

6. The proviso at the end of s 9-5, relating to supplies that are GST-free or input

taxed, has no relevance here.

7. It is not disputed that paragraphs (a), (b) and (d) are satisfied. The case turns
oh paragraph (c). ) '

8.  Section 9-25 of the Act, dealing with the “connected with Australia” criterion,

provides relevantly:

Supplies of goods to Australia

{3) A supply of goods that involves the goods being brought to Australia is
connected with Australia if the supplier either:

(a) imports the goods inte Australia; or
(b) installs or assembles the goods in Australia.
(Original emphasis.)

9. It is important' to note at this point that GST is also payable on ‘taxable
importations”. Section 13-5 of the Act explains that you make a “taxable importation”
if goods are imported into Australia and “you enter the goods for home consumption

(within the meaning of the Customs Act 1901)".

10. The Commissioner's case is that, in respect of any particular shipment of
goods to Australia, the applicant has made both a taxable importation and a taxable
supply. (The taxable importation is also a “creditable importation” — see Division 15

of the Act — because the applicant, being registered for GST purposes, imported the
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goods “in carrying on its enterprise”, which is a “creditable purpose’”). The result,
according to the Commissioner, is that GST is payable on the taxable importation
when the goods are entered for home consumption; that amount of GST is then
credited (refunded) to the applicant, leaving the goods effectively tax-free in the
applicant’s hands; and then GST is payable once more by the applicant when the

goods are supplied by the appliCant to its customer.

THE APPLICANT’S SUPPLIES OF GOODS TO AUSTRALIA

11. In a letter to the Australian Taxation Office (ATO) in 20092, the applicant
explained the background to its GST problems:

During the initial phase of our business in Australia (2000 to mid-2002) we were
shipping using [an international freight and logistics company (“FreightCo")] on a
DDP? basis. FreightCo was acting as our freight forwarder and our customs broker
and paying GST and duty on [our] behalf upon importation and- charging [us] in
return.

12.  Up to this point, mid-2002, the applicant was paying GST on the taxable
importation but could not claim a credit on the importation because it was not
registered for GST purposes and for that reason, it could not be making creditable
importations. It also did not pay GST on the supplies it made to its Australian
customers because, not being registered (and, presumably, not being required to be
registered), it could not be making taxable supplies because paragraph (d} of s 9-5

of the Act® was not satisfied.

13.  The “DDP basis” referred to in the letter to the ATO is a reference to
‘Delivered Duty Paid”, one of the Incoterms® rules® devised by the International
Chamber of Commerce ({ICC), and described by the ICC as “an internationally
recognized standard ... used worldwide in international and domestic contracts for
the sale of goods™. The responsibilities of the seller under a DDP contract include

"' 15-10(1) of the Act

2 A document lodged under s 37 of Administrative Appeals Tribunal act 1975 labelled "T8"
¥ See [13] of these reasons

* See [5] of these reasons

% “Incoterms” is a trademark of the International Chamber of Commerce

® International Chamber of Commerce, /ncoterms®

<http:/iwww. iccwbo.org/incoterms/id3040/index.html> at 14 Aprii 2011




payment of import duties and taxes, so that, as the name suggests, the goods can

be “delivered duty paid” to the buyer.

14.

15.

The letter to the ATO continues:

In February of 2002, during his annual business trip to Australia, [my son] had a
meeting with [...], a commercial officer with four country's] consulate, to discuss how

- to improve our business opportunities in Australia. One of the conclusions they came

to in their discussions, related to logistic difficulties we were experiencing in servicing
our Australian clients in a timely fashion. [The commercial officer] suggested that
perhaps [a different company (“BrokerCo”)] could help us resolve some of these
issues. ... [When my son returned home] he continued to communicate both verbally
and through email with [the principal of BrokerCo (“Mr Broker”)] who became his
regular contact with BrokerCo. During this period we continued using FreightCo as
our freight forwarder and customs broker, but through ongoing consultations between
[my son] and Mr Broker, it was determined that it would be best that we obtain a GST
registration and seek a GST deferral.

GST registration is available to any entity that carries on an enterprise:

Division 23 of the Act. The applicant chose at this point to apply for registration, and

also for “GST deferral” — an arrangement under which an entity may be permitted to
account for its import GST liability on its Business Activity Statements (BASs) rather
than to the Australian Customs Service at the time of entry of the goods for home

consumption. An entity importing goods for a creditable purpose, and approved for

the deferral scheme, will generally have offsetting input tax credits (because it is
making creditable importations) so that the net liability on the BAS, in relaiion to the

importations, will be zero.

16.

17.

The letter to the ATO continues:

in April 2002, we applied for our GST number and deferral and sfopped charging our
clients GST on our invoices as instructed by Mr Broker. We were accepted in August
2002 into the program... At that point Mr Broker applied for a retroactive refund,
going back to April 2002 which was the date of our application for our GST number,
for the GST that we had been paying upon importation. Apparently this is where our
non-compliance began. It should be pointed out that in March 2003, BrokerCo
replaced FreightCo as our freight forwarder and customs broker.

This is the critical point in the chronclogy. The application for the “refroactive

refund” (for the period from April, when the applicant’s GST registration took effect,
until August, when it received approval fo participate in the deferral scheme) appears



in order, since the applicant had by then started making creditable importations. But
the applicant also “stopped charging [its] clients GST on [its] invoices as instructed
by Mr Broker”. The result is that, after the payment of the refund (and also on an
ongoing basis, once the import GST and the input tax credits are accounted for on
the BASs), the goods are tax-free in the applicant’s hands; but because no GST i_s

charged to the customers, the goods are also tax-free in the customers” hands.

18. The Commissioner says this is not the right outcome. He says that GST
should have been charged on the supply to the customers. He acknowledges that if
the customers are registered for GST, and buying the goods for a creditable
purpose, then they will be making a “creditable acquisition” and will be able to claim
input tax credits. Of course, that will make the goods effectively tax-free in their
hands as well (which is, after all, one of the fundamental design features of a value
added tax such as the Australian GST). But, he says, thatis no reaé’on to disregard
the taxable supply which, on the Commissioner's Case, the applica'nt has made. Put
simply, the applicant owes GST on its supplies. If input tax credits are available to
the customers, that is a different matter entirely. Presumably the Commissioners
thinking is that if he were to disregard transactions of this nature, then the GST
would become a single-stage retail fax rather than the mulii-stage credit-offset value-
added tax that it is.

HAS THE APPLICANT MADE TAXABLE SUPPLIES?

19. There is no doubt that the applicant has made taxable supplies to its
Australian customers. Each supply “involves the goods being brought to Australia”,
and in each case the applicant is the entity importing the goods. That means that
the supplies are “connected with Australia” and, all other elements of a “taxable

supply” being satisfied, the applicant must pay GST.

OTHER MATTERS

20. The applicant says that the ATO should bear some, if not all, of the
responsibility for any GST shorifall that has arisen. lts application to the Tribunal

states:



They [the ATO] failed to properly address our written explanation of our interpretation
of the GST regime when we applied for our GST refund in 2002. ... We also believe
that in view of the known confusion with respect to the GST implementation that they
were negligent in not auditing our file for 6 years. It was apparently known that
foreign companies, especially small foreign companies were prone to misinterpreting
the requirements of the recently implemented GST regime.

21.  The applicant separately complains that the ATO “mishandled”. the information
contained in the letter that Mr Broker sent to the ATO in August 2002, This letter
accompanied the applicant’s BASs for the period June 2001 to July 2002 and sought
to explain the applicant's past and future GST procedures. The applicant claims that
this letter is an “actionable communication” and suggests that if there is anything in it
that is unclear, confusing or wrong, then the ATO should have done something about
it.

22.  This Tribunal is not the forum for examining whether the Commissioner’s
officers did or did-not adequately deal with Mr Broker’s correspondence on behalf of
the applicant. The Tribunal's role is to consider whether fhe Commissioner’s
assessment of the.applicant's “net amount” for the relevant periods is excessive.
Any broader issues in relation to the ATO’s handling of the applicant’s affairs will
need to be taken up separately with the ATO if that is what the applicant wishes to
do.

CONCLUSION

23. The applicant's supplies to Australian customers during the month of
November 2004 and during the period January 2005 to September 2008 (the periods

subject to review) are taxable supplies.

24. It seems from the papers that the appropriate decision for the Tribunal to
make is to affirm the decision under review. However, to guard-against possible
error, | will delay making a formal decision to that effect. If the parties do not
consider that the formal decision of the Tribunal should be to affirm the objection
~ decision under review, then they should indicate that to the Tribunal within seven
days of publication of these reasons. In the absence of any such indication, the
‘decision of the Tribunal will be to affirm the objection decision under review.



| certify that the 24 preceding paragraphs are a {rue copy of
the reasons for the decision herein of Senior Member S E

7 Frost

Nicholas Olson, Associate

Hearing on the papers
Date of Decision 29 April 2011
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